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STATE OF MONTEHE
BESCHE THE BOARD OF PERSCHNEL APPEALS

Il THE MATTEN OF UNPAIR LASCH FRACTICE MOS, 19-B% & 20-85;

FONTEHA TUBLIC ERPLOYEES
AESOCTRTICN,

Cemplainant aret
Dafardant,

CITY OF GREAT FALLS,

Oofandnng and

|
|
|
i
i
|
el B 1 FIHAL QRDER-
1
4
1
i
Cot:lainanc. i

W R R R - Rk il R R A R e E L F ol

The Firdlngs of Pact, Concluslons of Law and
Feounrended Order wWwere fssued by Linda Skaar on duly 28,
LiG6,

Excaptlons to the Flndings of Facc, ConelGeivns of Law
and REecappanded drder-were Filed by David W, Gliko, attocpey
Eor Cley of Grieab Falls on Auguat 13, 1%E6.

After reviawlng the rcecors and 2onsidering the briofs,
the fAcard orders as Follows;

1. I'' I5 CADERED that the Exceptions te Lhe Flodings
of Fact, Canclusicns of Law and Recommended Ordat are o akay
clishl i=d.

L, 1T IS ORDENED that this Board rtherefors adopts Tho
Findlngs of Facc, Cancluslons of Law and Recommanded: Ordsr
of Hearlpg Exasminer Linda SEear as che Final Order ol eiik
Soard,

DATED thia LE Ea? ob dotobor, 1786,

BOARD OF PERSONNEL ASPEZALS

by ﬂaf".'r:l |" thi il
Alan L. Juusg}%i Lf
Chaicmnn
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BTATE OF MOHTANA
NEFORE THE ROAKD OF PEREOHNET, &PPEALS

IN THE MATTERE OF URNFATR LABDH PHACTICE HOGS . 19-H5 - and  20-0%

AORTARS POALTC EMBLOYEES
AEEOCTANTTON ;

Complainant,

we L ]
FYINDINGE OF PROT
CONCTIS TGRS OF Lo
RECOMMENDED ORDMH

CITY OF GREAT PRLLS,
Dafandant.
and
CITY OF GREET FALLE,
Complatinant,
va,

MIRTANA PURLIC EMILOYEEE
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D frendant,
LR R SR R R RN R R R T e
On. Beptenber 16 I98%, Lhi Montaos  Dulbl e Employ oo
Apsocdatlon filed' an Unfalr Lobor Practice cherge wWith this
Board alleoging that tha Cley of Gereat Falls violatad Ehe
provigions ot 3%=31-401(4) HCA by bacgaining in hed  faich
with the “Montana Public Y¥mployens  Assoociation, fn thedir
charge, the MPEA asperted that during and subsaguent to
fegatiationg ke Olty mado certiin economic cetmitnents o
thenp the dettlemonl and sebseguant patification was made on
the Dapie of thope coomitments bot after ratdficationm it
Decame  appirént that tha Clky had 1iad o thsm rogardinag
those coomitmenba, The onion Furkher chaegat Eliat tha Cliy
exhililtad: bad faith by taking a predotermined and inflesible
poalticn on economic natters and by failing Lo Aesignate
rapresentatives  with ‘sufficiant agthority ko bargain
mankkagfully;
on Uctaber 1, 1585, the City of Cront Palls chargad fhe

Hontapa Public. Enployess Association with bargeining in bad
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faith In wviclacion of 30-31-402(3) becsuse it rafused to
exacuti Ehe agreemant Following ratificacion by the unkbon
memherahip,

Yor the purpose of hearlig and deciafion, Unfeir Lalas
Pragtice charges #19-05 and BF0=65 wero conbined. Thak
kearing was: hld on Mareh 7, 1986 under tho authority oF
Eeotion 39-31-40% HOAand In accardance with the Adsilpistra—
tivi Procedures Aot (|Titls 2, ChapkaE 4, MOA| .

Tho Montpane Public Employees fssocisticn was TOQL -
santad by David Stiteler apd the city of Great Palis was
represented Ly Pavid V. Glikao, Linda Skaar was heoring
irxaninoTr.

PI¥DINGE OF FAIY

beo Hegotintions Tor n second conbrbct betwden Gha
MPER bkacgaining wpit -and the Ciky of Great Pailla Bsicraie ol
duima 21, LogEs. Hegokistiona for &lie firsc oconcract
[1984-05) “were long and difficult and had concluded nat mimy
sonthe before nogotintlions for the second contract bagan,

Horltars of the Cley batgaining team dare bpokasporoon
Cheryl Eruskotter, Odreceor of Community Services, Hathan
Tulwegen, Director of Finance ond Rdehnrd Herocken, Tibras=
ciamn. Linds Merriman, Tarssnnel Technician foc the City
attended the aaaolone,

Hambers of the MPEA bargoining tedn were spokadjpecson
Jin Adams; Digector of Fleld Services for MPEMN and: unit
mémbera Judy Bardinger and Rosie Tewle. Adamn in A saasaned
naqatistor having baggalred hondreds of dontracts for HDER
in the Iwst 10 years.

Individual mambece "of Cha Ewd teamn wWoro Erlandly
toward one apather in the bargalnles sessions. Tha ssssions
themselves were talatlively brinf wich the city bargaining

bham meeting with City Manager Al Jaohnson before and after

S 1




(ST R I

o B wi &

[

eiich sesglon. Tt sppeared to. the Onilan Ehie the City  tean
had to discnsg avery cotnter proposal with the City Mannger,
dohnacn testdfled that che Clty Compisslon set quidsl ] e
which he sonveyed Lo the tean and he "never popscmed to hove
the final say in regard to budgetary ftems in nivrotiationg

o Tha: 1904-8% MEEA contract coptainsd: tha dams pay
plan lor matrix) which hed bess in ose Lo the Cicy’ af Great
Falls for several yenrs.  Hogoblaoted into @l MBER doneFact,
the: pay planalsd sontinosd: o be uned Tor Ehe nonuniap

employasa. The pay glan follows:

SthhE Etep H s Gtep H
Aot lye i TEAT 5% range at Moarf
Iprobacionary) 5% highap anfunl 3%
chon & fhrcramontn
|-"—- 3% Inereasc --— % inoroase-—
afkar h moo. afeer 1 paar
|- ————— mma=ae |4 inCraass ————- ==

Under this plan, an smployes's. pay increased 10% in  the
Ficst 18 monthe: of his opploymens.

On sTane 21, 1905, the Cliy's dnicial propowal was For
"tako awaya" from tha 1984-09 conbEact plus & Froogs on the
pay-matrix. In other” worda, new enplovess would ot move
tram  fitep A to Step B after complecing the grobationary
peciod nor would more Wenior emplopess move into the fdtep C
pey ranga, There would be no merit pay,

Tha wnion npade no presosal at ethe Ficse meatlng  buet
adiranced § counter-proposal on Juna 28, 1005 It prosonsd
ts trade the City's langoage iboime for the Unlon's Economde
Eackoger To0= par howur, f0l11y peid: heatth lisersnos and
alimination af n job classificacion geade. Tha Clty eoitn-
bered with a L% salaey Inorease but continsed to insist on
no movement ob the pay matrix. Tha Epans vorked on I anguadge

mediflcatiome at this and thes next twe skesions.,
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= The third nnd fourth Bargalning seaalone occuorrad
oo July 13 and 26.  Puring the flest of these meetinge tha
City team had been qiven aublioricy by tha City Commdanicn =o
raflas the offer ko 1§%, howaver, ity affecs conbinigsd eo
pravine for mo novemsnt on tha pay matrix. This eventhially
led thé union to counter propose eliminatlon of the 90* Slup
on tha pay matriy, Onder this propesal fond the one o -
ally agreed upon) employees, after finighing ' the proba-
tionary peilod, would move to step "B and there would be ne
further movamais,

lefore tha wunior made Ehe Propasal aliminacling o akag,
a niumbier of things ver= dispoaaad, The City hnd settlad
Mith the Teanster wnit for = 2% {ncrease. Tl Teamster
contrackt copkadned a "ae-toc” cloces and  tho Ciky  kenm
aggurted  that 3% . was a cap bayond which it could not nove,
Imn pursuing hin argunsént  far 0 canto-per-hour indreasa
equivalent to the Teamster settladent but excoading ‘24,
Adans told the City team it the Teamsters’ had indicatad
to. him that they ‘would not wnforce Etha "pe-—too® slhjips
bacawas the wages of the HPEA unlt wers so lew.  The ciey
wasd ot interasted be Iocking tnto tlils furthor,

Tha uanion bargaining teap felt Ut was loslse  ground
with -evary proposal made by the City.. They beliowvad =slhey
were being munluwhed for organlzing. The natdre of the Ciey
a@llurs: lad them to be concernsd’ about losing ground oongarad
to tha nonsnion poople whe hiskorieal I¥ had shacad Blig mape
pay matrly;,  Adsns started ssking quedtions. Inlelally,
[(Tuly 12) ha guastiopned Pinancs Dirsctar Tulseripisn shaut wlint
kipd of waga Lhcrease would Le givean to Ehe noeand an
eripioyecs and Were tho nenunlon enplovesn golng to got o

bDotter deal?  Tibargen and hdama both testiriod that he
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PIbsrgen]  replisd  dhat nothiig hie  kiiew . of was b § ey
conaidaped.

Mg, Brupkoeter's taptimony contradices that of Tuborean
and  Adamd.  Whan asked, “Wag any dircck gueation asked of
you--by Mr. Adamg=-or anyons: elass . on your bargaining team,
whatler or npot—in that faguion-~the nonunfon employvess
vould receive more thap tha ‘upit mambspss® My Orunkecter
replind, “"there was not o direce quasitlon asked." [Taps 1)
flehough she agrees blist Adaes sxprahbied  concarn with Ehe
namunlan enployess bolhy treated mora Favorcobly than the
znfon mmployeeds, ahe gald the City toam wcknowladzed his
cencern but did wot respand,

The July 12,  kassion epded efiar kthe unicn mada om
Proposal which the Cley tean agresd o take back to Ehelsr
"muperiors.”  This undan offer eliminated Bkep - YCh of -thHa
pay. plan.

4. ht the bargaining assssion HBeld on July Id, 18R,
the CIity beam regorted that tha MPER Droposel WAl nol
atoanbabhle, i A counter  proposal  Ele Ciby esffergd 28 oo
tha poy plan: + |8 Parlarmanca -pay oo he patd in & Lip  mpm
in Dedarker |praviously maric pay had bhoon folded into tho
baze) i Tlhis wan about an 11§ per Kour incronse. ‘Thin oFfer
¥as mode on the aukthocity of the City Hanager, who, Ma,
Rriuskottor believed, hkad ApOgen  bo the Olty Commissin,
Adamy, rogpoinse to this offayr was anger-<he told the Clty
tean Bhat thay [the unie]l felt 1ika they ware belng punished
for organioing, Adems aguln brouvght wp the Hubijeot 6F the
norunion amployvess and agked what Wage inoraage thay wipe

going  to gqet and whethar they: wora golng es e treated

battar than the MPEA emplovess. Ha was sopiced thaok Ao one
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would gqet more and  tho® those on Ebe pay malels o would
conkbinee oo bhia rnu.trl:l:-l

The July 26 meeting ended when e MPEA bargaining ceam
sgraad to take the City proposal to the unlt withour pecom-

merdatian,

]I:In this point, ctestimony i3 eonflioking. Mo,
Bruskottor renenbars diwcuzeing the nonundion arplovecn ok
Ehlg peeting but heserts Ehat no informntion was asked foc
and none was given, She testifiad, *I think wa talked oo
about himtorics; that histordenlly they “had . Leen: the gine.
Ha didn't have any authorizaticn to Eaxlk about whist wouold
happen with the nonunion pecple  becauss  ue weren® |
conpisgioned with that rasponsibf iy ¥ iar CAfd T
Persooally hive any kiowledos of whal  dwonld hoppen o the
nonunion psople, ® EThpe dh Hs. Hruskottor nlsn testifiad
Ehat the Bnfon did not ask eny direst gquestions  abeodb
whelther Ehe nooonilon spployees wonld receiva s Blgqer wage
insrdade than the unit menhars, (Tape 3] Veabimony Erom
the -other mamlwrs of Ehe City bargaining team nelthar
supparted oor refdbed Ms. Bruskobter's statoments on' tha
peeting of Jily 26,  The tescimony of the City bavgalming
teen and. Hs., Brosgoteer's secatemenls consrast sharply with
tho  testimony of ths Unian's hargaining tean, koth Ms,
fardinger and Hs., Lowis testified that Ms. Bruskctess had
speclfically “ansured them that no ofe woold gal tare than
h==whethar wnlof or nonusion, ndano kaatlfied thab ha
asked very, very pointed guesticns and he was continually
Lald Ehnt thare wis ho nmore mopey for othersas= pacple on tha
patrix wounld centipue on the mabcin. Isn tepponsa ta' the
Question "Wa# thers any guescion in Four nind at all--when
you Left the hapgaining table with the T.A.  [tentacive
agreeRent] kit yoo had  assurancos  Bhet . the  nanunion
employant=-the ocxanpk eoployoos  wha  shared  ehis salary
matrie traditlenally—wera nete gofng to getd s hetter dan]7?
fdams raplled, "I've besn doing thie business far 10 yoars
and ff I oeo't protect mysall from the worst case scondrio
that conld lappen. ab £he bargeining bables T haven'Vi Tearned
very-mich o und thora was no questfon in my mind Ehat when T
Iaft that table thodse pxcopl smployecn who wi Feared a4 much
as getbling Favorable trestment coauld have gqattan not only
Tavorabile treatmant but the wary propooal wae presentod  and
had rejectade==1 would atlll be nt tha Bargeining table and
ot at khis hearing." (Tape £}

All  norlsrs of Eha Ciey bargalning teom recall Ms.
Bruskotter makipg the statamant during nedgotiations Elat
thay were not bargaining Far tho nosunion enployasd or thae
Lhe galnriea pald to the nonwilon enplavaas wis a T2 F1 &5 ] s L B
decision. M. Brockoabter @ renenbars  having  mgda  che
statemant that Lheay wers pob hiargaining far the pononion
enployaan at the secoond mEating on Jupe 28, Sha ehinks that
sha mny have ropaated the staksment later but . neither T

I¥antnote ContEnue=d)

_E.
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E. The MPERL membership turned down the Cley offsr of
July 26, and the partles met again on August 2.  Woges for
aanunlan enployess wore not discussod ducing thas ralntively

short mistlhg where the parties tentavivaly agreed to Ehe

Following:

Henp A Htep - B Step . C = M

- montha 7% higher Biiminaced

(prehnt ionary) than- & {enploveas over stop
Ticrensed 24 C under formor pay

plun to raoalvis
addidinhal 28]

P--- Vi incrocano ---———ﬂ
agfter & monthna

The unit ratified this agceenent an dlidust by, 1UES
afeer being asnurod that this was the pey plan that would bo
shaced by all paplavess uander the  pay plan——-mxanst  and
non-exempt alikd, Adena tankllled that he $£8d not belicve o
propodil would have been racified wlthout thess assurdnces
{Tapa ).,

The Cley Commission approved the agropmant on fuguse 7,
1ans,

i, On. hirgisalk ¥, &t the sasa time he took £he tenta-
tiva . agresment ta tha City Commisaton for approwal, COity
flanager Al Jdehnecn also made o recocmendalidn on wages For
the nonunion employecs, Tha Clty Commlsstlon oapproved both
wf Johnsen's resomnendaticns. The new pay plan for tho
ficpiunion employess gives them larger iporcasas ebap thooe
cafitadned In the sgreement wikh the MPER horgnlping unit.
Tnin pay plan i ldantical to the last: propspal made by tha

unien and rejedted by the Cley:

Step R Etan 1 CEEnp
& mopthw 103 Biqher EITﬁIﬁntnd
tprobationopy] than A

Increasad 24

F-- 108 increhpe ——-——
after O monkha

(Footnobke Conkinwed]
ner any other rarbar of the City Eaam can definitaly say if
@i when she did so.
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This £8 & signifiecant guln over the 1994-85 Py plan undeg
ubieh & sewly hired employeo would cecodve o 10% Waire
indreasa Ly the end of 10 months of enplaymant.  Dpder Ehkis
plan a newly lired enploves would recalse & L0% lhéceans
aftar & months of employment.  This plan fa: #lec gignifi=
cantly moce than bhe pegotiatad agceemioot with MEeEs umniho ¢
which' a pewly  hired employves wonld receive a ™ fporcaso
after 6 montha of emplioymant,

Ty Cliy Manzgor' A1 Johpnson ®Bet with this ;_-|-|S:|,- -
faining toam before and after eirery borgalning scogian, e
tostified that he pever prosumed to. have Ehe Einal.gay in
raghcd to hndgnhqr_-.r {tenn in negotiations. Tha City Commis=
sion snt gquidelinan wlilch he conveyesd - to tha Eaam, Hix
testiflad, that the Cley team nevar brought the issie of the
nonunion wage to his atbtentlon noc did he ever tell tha Eailim
Ea Eall MPER it wounld get the sane loorcase dg Ehe BXEapE
enployoes  [Tops 51

Johnson testlfied thati he mode the decisfoh on the pay
thicredpe for the exeapt amglovess after bha setblement wlel
MEEN amgl that 1t uan gd.rp.inlr.crn-l-.i_'u.lgl'l.- canvanlient ko have
both groups of employwes on a pay plan wlth the same struc—
b, In reghed to the- aksink of tho inersaes for R EEpE
erployess ha waid, "n the chye of SHCmMp L arployes we Wire
Ant  in megatiations with thoze employnes=--thece wasa't o
hargaining procesg wgoing aon, Elese were Paogls  who  had
pogleoRlly hired on with the City Wikl the underscanding they
would receive. that 5% Ihcrement balbuedn abep iNcFdisms,®
The oxpactabicn was baged on "the poy plan. thab wie in
sxistance when they eame to work far the City of Greak
Falls." *If we were golng to modify staps to refloct khe

new model that had been negoklated with the HPEA we- wore
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bastoally Ealking about & I0% differeotial apd He we—-—whab

‘we did wag--hisically refloct that and dmmediately in tha

nackers in the looremsnts for thoes emplovess and bBanically
hhu. Tationale, far that was that, we didn't have noy
cholce——we weren®t bargaining with thoss poople, we weren's
pegoliabing with Ehem that was—-that dallnitely would hHave
been an unfair lsbor praclice--had we unilaterally docided
o do somathing #lse.® (Tape 5

8. ‘Aftar -union retifioation end Clby  Cormisaion
appravil, the agraamsnt was signed by pepresentativan of the
City and presented ks Ehe unlon for wignature. Jisdy
Wardinger slognad the document.. Pefore siendng Rosie Lewls
haard rianors of the Wags inoresas for fhe nonunion anpl oyeen
and afe cdalled Tim Adams. A perdod of time elapsed while
Adams  yerified the rumor and determined: ke  feeling of
papharce pf  tha biargeining  urii. On Septeasber 3, EGRE5  hHe

wrata the following leiter to Cheryl Bruskobcer:

Gapbamber 3, 1906

Cheryl Bruahkabter

Divaegbot, Community Davelopment
Clty of dreat Pallw

B.o. Hax 5021

Oropt Palls, BT 5S92£03

Dear Charyli

1 am raturhling our conteact to you, vosigned, ]
A dolng 5o becausse a commiktment, made by yoursels
and your bargainlng team, has nok heen dpheld.

1f you remembar, ons of oor greatest sonoecno was
that  tha' ity wonid  Ereat  those  excloded
erployess, sharing the sane salacy natrix with us;
moce favorabliy. You assured us;. ln no uncectain
Lerra, khak this- would pot  happen. TheTra Wias i
copnitment nade, at the bargainipn table, choc
thoasn "excluded® coplovess woild recedva tha  pame
dettlament ., Aa You oo are awaro,; Elils has oot
happonad,

To maka natters worse, Lhose employees got  tha
vary proposel thab wa #itbnitted and had $elected
by the City Council as bedng ton eostlyl  You than
same - back, with a compromise and we agromd on the
condition that  those excluded apgloyees  wonld

= [




recedve the pome esttlemans,  Cheryl, soisdone oo
your glde Failed to Live ap to that commifment.

1 have no other chelee than to insisk that tha
City roplage the pay plan in the contrack with the
sano. galacy schodule given to excluded smployecs
oe MPER wlll "have to File unfair labor practlcns
chargea agalnet the Clty for 'not bargolning in
good “Faith, I1f I ‘have not heard: back from you by
deptenbar 10, 1885, those cherges will be £1ilo#
the following duy.

Nespectfully mibmitted,

=
Jim Adama, Dircctor
Flald Sercvipea

DTSCOES 0N
OLFE 1h=g5

Central to tha déterminetion of whether the Ciky af
Great Falls fafled to bargain in good faith with MPER iz o
deternination of whether the union was entitled to Enfocmh—
Elon nboot non-baegaining onlt popltlons; whether the nicn
afkad far thio informodfon nnd, 1F au, New the City ra-
spondad,

Tha HNIRA and the coures have long sisce held that
Enfona are ankléeled to data on nohardaining unde poslblone
Aif long as that data s relevant to dnrgnining L::unﬂ,1 In
4. cazd where the anlon wds coowvinced thit the allaged
gqreater Wage increasan geanted the noounlkb  esployecs would
have besn an itom of gresat dintercst amomg unic emp Loyaai,
tha HLRER paid,

Dedor. Ehe piroomstasces of this case,
whitre the astablished past peastice of

egpondenl Wwan to mainbnln o dégres of
wage-parity betweoh ponunit end onit

EFIQQF Damocrat Publiching Coppany v HLRB, o 05 E&24
Fad 1330, 105 LAAM 3046 (106G0] 7 Brown Hawapiper  Pabliohins
Cex. , 238 HLRB-Ha, 167, 09 La8H 1357 “[107A17 . Cortiss-Weldght
Corp. w. HLRB, 347 ¥.24 61, Ch ¥, 59 LErM 2433-T

- I
Hollywood lirands . WLEH, CA A, 54 LERM 7780 [1963), catk,
dunied, 177 05 973, 56 LAAM 2095,

=T (=




spployeca: of gimilar ski1le where Lhe
PRECanLage, waga |ndrease  granked  the
nonunit emploveas would ba 1ikely vicwen
by Eha Unién as the Flopr from whieh it
wolild make fcmands and bolow which 4t
would net mettle... the ‘wage data
concarnineg the nontinit personnal nesemes
probable or potentisal rolavanss to tho
ifnion*a Btatutory regponaiblliey, o,
Brarop Electric Power Cooparsbive, 341
HLHE Wo, 160, CA 5, 15 F2d IL00, 104
LAHM Z133, [1984),

Such Ls Ehe pase hera, Historically, the onic nid noouoit
enplayaas shared the sane poy matrix. The rolavance af tha
Enfommation reguested wos attested ©6 by -Adams who tastified
that bad it been koown that the exempt employees would ek W
gronter inorease’ than the union amployees he would seill b
at the bargaining tabie-<he deubtod that the agreamspt would
have beon ratifiaed,

Having establiched bhat the union wie entikled Lo Elve
information we turn to' the next guestion, did HPEA motually
ask for the Information on che noenbargeining endl positiona
and, 1% so, how did cho City reapond? [n attempting o
angwer theso two guestions wa find thac taakimsny conflicks
and e muest naka 6 deterninaklon ef cred EhET by M Pppdd =
bility' invalves meks than 'demcansr; Lt apprebands  the
cverall ovaluation of teatimsny in tho Light of its ratdan-
aliey or intarnal consistoncy and the mapner in which 1l
hangs together wieh other evidance,” Carbg y,. Hi.5.,

C.A.Cal, 114 FZa 710, 748 [am guoked in wWorda andl Throases| .

Thua we must weigh he bescimony nos fust in tha Light of
the demeanor of tha witnesses bus eeat it egainae ey
inherant probability oF inprobability, @onsistency’ or
inconststoncy and whether or pot it was uncontcodictsd op
oconkrntEatad.,

Did MPEA' mek for the lAformation and, §F so, -how did
the-city reapaird? ALl wibtnasees agreed thaor discunslons o2
the wagea of akempt enployees took  place, Th« unian

s i
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wWitnessen tontified that thesa cofversations wore Initiated
LY queations  from Jip Rdens ard okhe City gavé epecific
Assurances bthat the exeopt amplipsss would recelve no. mara
than the uwnion emiployees, Cleiy Flpoanoe Ditecrar Tithergen
agrags that st leagt one cooverssblon was dnitiated by a
queation Trom Adams and he responded by saving he knaw of no
plang: toogivo che asninion: amplovess more. Mi. Broskstbps
agrans that conversablong took placa but dtated Lhiny wWars
not inkitiated by a gudstion nor did she rcespond wikh any
informatlon==they sinply Etulked sbaut “histocica" . In
additicn, ahe and other =sesbers of the Ciky tesm cemenbor
har saying ab soss point that thay wers not bargaining for
the nonubion employass, or that the salaries paid to bhe
nonunion arpléyeds wan o masagsnant decloion,

In answarling the guestlons we must lock to the subse-
Ldsiht events ond the dopunentacy. ewidance  as wall ne the
aral testimony, The bargaining unlt ratified tho cdntriact
aftor belng aspured (at the catificsation padbingl that tho
pxenpl omployecs would geat no msce than thay, When the ooit
found auk that, in ackunl Cadt,  the cxompk amployses ware ©o
Fooeive:a Rargar lnormass Lt rafused to sign tho coskrsce,
hdamn then wrobta to Cheryl Broskabbar: "You aspured i, 1
no uhcertaln terms,; that this woold nok happen. There was a
commitmnnt mads, a4t tho bargaining table, that those *ox-—
cloded”  smployess would reosive cthe same  sstblement.
{lstter from Adaps to Bruskotter, Septenbec 1, 1535},

Analyzing the evidence; wo find that conversatlcns
nboit B wages boobaopald to the axenpk enploveen  took
place.. Mg, Druskptter wadg the only witness who cestiFied
that = the- ponversaticnis] 419 pot include questions  Foom
Fdame on bl wages to be pald exeopt Emp Lo, Mu.

Bruskotter would have ue belicva Lhsse conversstlons el s
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mecely qeneral==they had no dirested beginning and did not
reanlt in the axchangs of any  Inforoation. owever;
crprlienes Eells s that oconverealions ac che bargalining
table ered upually purposeful-—thoy arce part ol the plan Lo
Toach agreomilid, It gseeme highly inprobable that: such
eopveraation wonld not begln with-a guestion or & statamens
reguiring an anawer. It soomi avean more Improbable that o
converaation Ipftiated to ghln informotlon Sweald simply
trall off with po informaticsi being exchapged, It would
fdam. even nora improbable thak Adaes (o geasonad nesotiatar)
Wanld balieva that they had bsen assorod "I e uncertain
tornd. . Ehat those 'axcluded!’ coplesrder wolld rocoiva the
pame  setblement,® if Me. Brudkotter bad siegly replied oo
hie gquestion that they were not bargaining For nonunie
amplayers or that Lhe wages of tha BXeRpE enployaas wWas m
mramagqoement decinion,

While the menories of both partico weroe faded: by eine,
tho  testimony of @ the undion withesssy wag conmiatent;
non-contradictory and moce probablo bhan that of the Clitytm
witnasses, Prom tha testinony and evidence we must conelide
that the unlon specifigally asked aboub the wages for ilis
srerpt  employees  and  was glven  ansurancad that  thoso
epplogaas  wWenld rocedve ble same settlament an che MPER
anit. That the informetion given must be truo informetion
goas | wlthasit saying. Thirty. years ago. Ehe U.8. Suprens
Court aspoke bee thiw o very point, "Good Faith nocemsacily
rpouives that eclolss  jfhods by either bargdiner =hould ha

honast olalma.® CNLOB v. Troitt Mfo, Qo., 351 U5 149 38

LAY 2042 (1956}, ‘Bea: also Bastern Markal Beef Processing

Corp. 258 HLRI 102, 108 LAaRM 1332 (1981) and Penntech Papsrcs

Tno., 2E3 NLRE Mo, 33, 111 LRAM 1A22 (1962) whare Eba ML

found the employey |[p viclation of Lhe Act for making falue

o
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imd misleading statemente or providing nisinformatlon to the
itinlon.

Whiile Elie HEER and the Courto have sada it clear that a
e fusal to aupply ralavant information is & wiolatlon of the
hete, thare is considerably less clarity on tha guestion of
whethar Ef ks 4 pec se wilolatbon or mérely evidence of bsad
faich baroaiming.

The wiew that Teaitk Jsupcal propably
interpreted noann Ehat rafusal to supply
informabion is  snly  evidence of  had
Falth, not a per se viglatigi, ha=s been
followed 4n & nusber of ¢ircuit coork

decisions, thoigh oome eolurts h-!'n.le
continued £o apply a per ga standond.

Cases whare an emplover has suppiied misinformetion
tither than refusing to gupply informetion at all ars cacher
unusual,  wWhile it i§ elear that pacties are: reguired to
RUppEY Twopest informaglon, eaes Lo hes pot o catablisghes
whethor Ehe supplying of nigéanformition i a per se wvia-
lavion or meraly evidance of bod Faith bBargaining. It wouald
agipehc, however, Ehot acppliying misinformotion lss an even
pors harmful effact than o ralfusal o supply informakion st

@ll. A porty rTefuped information Aactas or does $ot actk

‘knowing thet it does not have tho Inforpation, There is

risk dmvolved But the party 1o aware that the rigk is thecs.

The parey Wwhich 1s  yiven dAncorreck information acts

rhe Dovaloping: Labor Law, od; Charles J. Horrcis
[Bupmay of Hational Affaira, Waehlngton, D.&. 1983 Z0d ad,
P GEE-E09 .

Sele Wobdworkeéros v HLIR; 263 F2d 483, 43 LARM 2467 (CA DO,
195955 3.1, Cana Co. v, NLEB, 253 F2d 145, 41 LRAN 2673 {CA
Ty 1950, but ses Carklas-Hright Corp. "-'-M. 347 Fad Bl
4% LREM 2433 (CA- 3, 1965}, whdara tha court staced thot once
it is establighed thak  Enforoation fs relévap:, for the
crployar Eo o Fall to prodoce the information op ceguest is a
par e refusal to bargalim; MLEE +, Fitzgercald Millg, 313 Fad
260, 52 LEEM 2174 [CA 2, 19631, cect, denlcd 375 05 834, 54
LARH 2313
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halleving that the Informstisn supplied s porrect. The
Acklany they take, based on the nmisinfermation, will paot
hava the expected result. KWhile s costrock mny resolt chere
¥ill mot be crue putwal agreement. The ressoned bargaining
process, the conalructive opean discesgions leading be micsal
aqrecnanl anvisiooed by the Act is mede 3 ri.tr-:.-'i;q:r_-gln-.'1

Whothar wupplying niginfosmiation is & Bar we violation
or nerely avidesce of bad falth bargaining s pechaps
inmhterinl  boecavgs, in this cass ss [n noot capael, the
cichiings of information does not ocear Leoa Yacuum, in
detornining the Iessue of bad faith bargaining khe Board of
Personnel Appeals, the REEB end the Coucts have adopted a
ntandard whereby aach cape i judgod on the facks In Ele
individual case taking into consideration the "totolity of
canduce® of the partica. =

Closely aligied with the bad faith bargeining/eotaility
of conduct conednk s the concept of surface bargainlni.
hiike bad falth bhargaining, surfacs barguining 18 @
mulli=Eaceted concopt which s been found to inelisfs soch
sotions  aa (1] the enpployer's offer meraly rakterating
exipting peactices. and unduly delaying the sutmissicn of -a

wrlttnn caountsr 'I:-I'DF'DﬂﬂJ-.E (Xl dilatorcy tactica and an

'!'-'I-Eﬂ oK. PC'E‘!-_\"—LJ.' Co., 397 s 29, 71 I1HNM 2561 fL9To]
for & discusaien pf the intent of  the. Hutional Labor
Belalbilona -Aat.

“HLIB v, Vieginia Electyic & Power -Co., 314 U5 469, U
LRRM- ADS TI9411; Rhodas-Holland Chevrolak Co,, 146 NLEE Ho-
156, 56 LRnM 1058 (10607 gov 811 Toy B11% MITI8, Inc. v. HLRA, 185
FIE 732, 27 LARM 2012, (cA DU, I950)) Tesmstors Local 2 v.

dilver Dow County Comnlasioners [OLF 4=TE; Mountsaln View and

EPima Hillwe Education Assno. vy, Skcakte of Montnpna Pos ROREE L
Diviefon [ULP 313-21].

Eirvinqb:-n Hotores, Tne, 147 WLER 5685, 56 Libes 1297
(LUGd), enforced per cuaclam, 343 2347750, 5§ LERM 3016 (Cn3
lans) .,
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apjpatent intent to reach an iwpasss, i and  [(3) TCFallibre eo
HBusignate an podnk with suftdicoian: mithooiey. b

In examining the bacgeining situaklcn -as o whols in
this pasa we find that the City bargaining tesm was composed
of individeals whose mailn fupction wes commanicy develap-
manky  finonco oy the lébrary-=[pdividuale whe' were Dot
schoalsd in the Inkricacies of labor 1aw, Theso bargniners
mseon to have besn deaware of theic duty to supply celevondh
fnformatlan oh nonbargailning. anit poeltions and novar
relayed the unlon's gquestion to the City Manages |Fisnding of
Fact §7). NHot aware of their legal obligation ko supply the
Information or Ehe secloss nature of the request 1t appeacs
Lhal they sinply gave an anwwer based on theic koowledgo of
past practlies—an answer which tucned oot to Le untrpe.. In
addition to their lack of knowlodge of a complex procass the
City beam appoared o be hampered by oo litele aothoriby,

Por ayxneple, by July 12, tha Qity ceanm had besn given. bthe

authority by the City Commiselon to calse theic offer to 14

and af the end of the sootlng the City tasm bosok” the union
counter - proposil. BRck b0 thoir "superiora™ (it wam  this
proputdl that wan aubsequently given o the nononiod sm-
ployean) . (Finding nf Fact #1 and #4|. The cffer made by

the baan an duly - 26 was made oo the adthority of the Cilty

Yapacar, Whe Mes. Brouskobber belisved, had spoken to the City
Comiszion [Flnding of Pact 84, While the City Ceamission

hacd the right to ratify the agroemest, it is nob elaaf that

Miteon Mobila Homwsd, 155 KLAR. A73, &0 LERM 1411
11963}, modifiad 3BT PED T, 07 LANM 2340 |(CA D, 1967).

EHLH]J W le'-ﬂgl’ll:'ﬂ.lﬂ RMilla, 313 F24 260, 52 LARH 2174
fCh 2, IOET]; BEITupn Western Fotrolatm Co., 169 ‘NLHS Ha.
147, &7 Lnnm 137, enforcod par euclsm 4LE F2d 1333, 71 LERM
IRET A 5, LUag] .
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thay Were oot more actively invelwed in the bdirgaining,
From the evidenca on the record, |t appmarcs that either Ehe
City Cormlsslon by the Cibty  Mopiger wWers divecting  che
aotual offqre, a4 well as ehe timing aof the offers, mode by
Ehe City team at the bacgeining table .. Tha funcelon of Lha
City bargaining team was to go theough the  motions o2
bupgelndng, relaying  offorda  to the Dnipn  as directed by
higher authorlty. Failing (o give negoblitors suftislant
auntharity to carey on meaningfil hargaining Le sonniderad Ly
tho HLNR - and tha courte as factaras in sucface or bad Salth

bacgatining, In Billupn Weswbern Potrnlaugm l'_'-:|.___.EI b MLRE

found that "Rbspondent's intention to engage in no more Chai
surface bargaining was further shown by the fact that Lts
bargainlng reprassntatives had  po neaningful’ bBargaining
authority, making them' 'Iittla more than & condodt  For
cominicatlons to and from lbs prosident.”  In ¥LRB v,

Pitagerald MWills, the fact that the employer qave- (ks

negotlatora anly  limlccd autharliey which raaulted in dolaya
for refercing proposals back te the enplover®s pirincipala
Wad copsidorod a4 factor, dn oa Finding of  Bad  faith

baragainineg, 10

Buah wai the case in the City of Greal Falle,
The bargaining tean £or tlie City of Craat Falls did oot have

the suthoriety required by ehe Ant.

-u Ll
_Supra,

Hll!-I'LF'.E- w, Pltzgerald Milla.  suaprs gco alss Aonham
Cotton Wilils, Tnoc., 12% ML ., BZ LRMM 1542 TIBsa)
enforced pec oorfam, 289 P24 903, 40 LRAM 2086, CA % 19617
Penrteah Fapars,  Tmesy 2631 HNLEB Mo, 22, 110 LAERM L6232

(19821 Nakclonal Aongements, Inc., 155 WLEB 1200, 60 LERM
1405 (1965] 3 "WLRA w. [lorman Haurnge Co., 122 NLRES168, 4]
LARM 1938 (1258] Lowor Flakliead Educaclon. Aegss. . Charlo
Schosl Bist. Mo, 7, [OL2. 14—36)t Mosntain View and e
WITls Education hosoo. %. State of Hontana  Parsonnel

Divialon [ULF 30-011.
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In sumnary, we Fipd thit the City of Great Falle 1B in
vielation of two reguirements of the Act. First, it Falled
boo dnvest Lté bacgaining team. wlth meaningful bacgaining
authority. “Heeapdly, it gave the unton lheortvect informa-
tion, This iocoreect Lnformation led the union to sacify an
agrémmant which would not have Deen nade except Eor ihe
incarract informpation suppliod by the City. Had tha Cley of
Groat Falls wasd a bargaining tean with reml knowledge ond
enderatanding of the ocolleckive ‘heargaining process  and
invested it with &ulficient authority ot the bargaining
table thism sitodtion would gt Tave ocourred.  Aa &b was,
becarsa of the false assarances glven to che MPEL team Op
"agrecnant® was reached that was pobk @ beus mesting of the
minds. 1t mg totnlity of the circumabanées lesds to the
donclusion that the City of Great Falls faiipd to bargain in
geoed Falth,

I.'UI‘-II:L-'JEID]'!E': OF - AW

The City of Grast Falls has foiled to bargols in good

fEaith with the Honbanan Public Enployess. Associatton and by

ao-deing ia in wviolation of 39=311-401 (5} and 3%-21-305 MOA,

DESCIASTON

OLE - 40=H5
IE has Iemy been escablickhed bhab  ehe  partdes  mise
exooutid’ Eha eslledbive bargeining agrocnent which wes orcally

igreed bb a2t the bhargalnlng table, ¥allure to nxncﬁbu Elig

ngreepent is u feillore bo bargain in good Faith, 12 Howawal

11 .
Orion Tool, Nie and:Machina Co., 195 HLAA'HG, 194, 7%
LARM 1638 (19700, : y

ng- I, Madpz v, HLRN, 311 0.5, %14, 7 LEBM 291 (19919
NLGE v, SErong, 399 U.5. 357, 70 LRRM-2100 (196%).
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BE 1R fradquently the casm, there are excaptions eo the rule,
The WLAZ hne not foond a vielation whan anp BITESERGNE WAl
Feached aftar ihes employers negotiscor  exeseded  his
duthaeley in agrocing Eo- the ceaclnl -.uﬁut.“ wiien &
provision of the agrecment wog illegnj,” ef would requirs
illegal conduck on the part af Ehe :=:r|:-1.-:|:,.-m'.1E Failure Lo
BXoCUlba way not “fownd a viplation wWhen the agraemant woes
based on- a promise by tho iinion-—a promigs which tha unlen
was  unabla ko :I:'u.'l.l:i]l,lE Paifore ®o wign an adrasmeent
reached as-a result of the amployer's unfalr labor praciiegd
WaA EE n viuiatlﬂu,:T Finally, #in viclation was Teund whon

tha apployer cefuRed bo skecdte an igtrannont which had beesn

arrived st throogh trickery. in Infairial Engincarding Ca,,

the Beard found  that oader soch cireumstances the wirlbban
aggreement  did not conntitwte & conscigusly arcived  ab

unﬂﬂrntnnding.la Tt Taylor Cheveeles the Hoard again' found

an employer not in vielation of the Aok Desause it had navar
congicualy  agreed to & prevision in tha cantrace ond

vongequently Ghars Weas never the mesting of mdnds rerpuliced

by tha ﬁi:l:,lH

1:'::5'555 ¥. Ndvanced Huainese ¥orms Corp.; Wo, 72-1332,
Ch 2, B LRRH 2161 {1873},

”.'Iruln Prioting Company, 204 HLE3 Ho. 2, 83 LERH 1580
[A873F.

]qﬂtnchhnuan Cldamehiles v, HLRE, Mo, 15300, CA6. 65
Ligfew 285,

"¥gant Eoginesring, Cnc.; 180 BLI No. 19, 72 CERM 1639
flucy)

Ynisie Sund & oraver ©o., 131 HiS8 6, 95 LRGN 15l
[1937] .

Y173 wimn wo. 1B, &9 LmnM 1237 [19sd)

10

19% HLEN Mo, 176, 51 THAM 1405 |1%72)
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In this c<ase as in those @lted sbove, Ehare wam oot a
mesting of tha winds. Hhdle ths parties cpached an
“ayreenent”, that  Magreement®  wad o bBased on the Lnoorrect
informabion sbpplied to  Ehé dnicn by tha Chty, The had
faith bargaining engaged in by the City Led (he union bo
make an agreemenl Bhat would not have been made absent the
incorgect Informaticm, There was no Eros meeting of the
aindo Decwaen the two parties and. abasent a moabing of minds

the Aot does not requice HDEA to executa the “nirecment” .

CONCLUSEIONE OF LAW
The Montana Public Enployear Aedociation is nos 4
violation of 3A0-11=402 |2} NOA,
BECOMMENDED ofnxn
The Clity of Greet Follas |e ordered to coaze and denist
Fronm bargaining in bad faikh with the Montana  Palsllc

Foployees hosociacion acd specifically tos

i. Megotinta an adgredment with Ehe Montana Buoblie
Engiloyesn hasoclation ko replace the ohexeocoted
1285-06 agrecmant.

2, Appodnt & Hargaining commlttes with the aukharity
to bargain Lp good falth with the wnion. The City
Ie to provide the bargaining tear with wrcitcen
guldelioes setting Forth  their aswevhority and
lmies.  Any amendnents to these gquidelines and
Himien mugt alec be in welbleg.

3. Until an ageesment is ceached wibl ME2EA, provide
the Doard of Parsosnel Appeals wibkh  writtan
aatiflcation of the data, timm and duration of all

bargaining sessions,

==
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and, poct; ot bulletin boards where emplover [nfornation s
usually popted, bhe following notice, This oobide is to ba
pronted in each and avecy workplace whore o menber of the
HTER unlt worka.
I T S T T TR T R T N T
HOTICE

THE. HCHTARA HOAED OF PERSOBNEL APPEALS HAS DETERMIHED
THAT THE CITY OF GHEAT PALLS HAS BARGAINED I BAD FAITH WITI
THE HONTANA PUBLID EMFLOYEES ASSOSIATION IH VIOLATTION O
29=31=501 (5] MCAL The ity has - bBean ordesred to:

1. Hugotiate sn agremmenl with the Hontana Public
Employvoesd. Adaccistion to replace Ele uns=scobod
19 5= agre=mont,

<. Appolit s beargaining cosmities with the avthoxity
and  knewlodge to bargein in good falkl with the
undan, Tha City ie to provide the bargalnlng team
with written guldalines eetting forkh theie
suthority and Iimiba; Asy  anendments to thasa
guitelines dnd limlte must alee Be-in writing.

. Botil an bdgreement ls reached wizhh MPEA, provide
the Board of Parsonnel Appeais with weitten
notitication of the date, tine and duratian af all
Burgaining sesslons,

BATED this _ day of P &L

C1TY OF GREAT FALLS

By

Ciba Mnkicar
This notice ahall remeln  posted Eor a paricd of &0
condeoutive dayo from Ehe diate of posting and ohall nos b

altared, defaoed or coverad.

—3lr
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Questiona aboiut this neblew or compliapes therswich may
ba directed to the fonrd of Paresnhel Appeats, P.b. Box
1328, fwlend, HMontana 59634,

L T R TR R T T T e T

NEATED thia E-_?,E |:|.-|1.r of aTuly ;. 106,

EOARD OF FERSOHHEL TPPEALS

_.-"-.-
I#*_ ;di xﬁf
MFI A BEAR ”""_r‘lr'—
learing Exdaminer

ROFICEK
Writtan exceptions b these: Fladingse of Faect,
Concluslons of Law nhd Becammanded Order may ba filed wichin
tuenty days. T1F no excoptione are filed with the Honed ol
Parsonnel ‘Appaals within chat time; the Socempended Ordar
ahall beocome che Final Ocder of tha Beprd- Excapklana =shall

e addragesd o the Board of Personooi Rppeals, F.O, Hox

1730, Helans, MT 59&24.

__,.Jﬁ: CERETTE TE OF MATLING
.!.!-_.— = =._,|-_':',; L%I geg do certify that o trua
and O ERcT opy .:-:urn-mu uu_~| mailed Lo Ehe

follimdéing on tho *JE"'-E-:]u:.r of T i AEEE

Ll A

Dovid W, Gliko

City Attormay

City of Great Falls
P, [box 5021

Great Falis; HY S09403

Hontans Poblio Epaloyees fasocineiss
P.0_ By SR

Helana, MT S9604

APAL1001Ep




